How does a court decide a parenting dispute?
Family law information Sheet
In deciding parenting disputes, a court will first determine parental responsibility for the
child(ren). Having made a decision on this, the court will then determine what parenting
arrangements are appropriate. Where the court has ordered equal shared parental
responsibility, this will include an examination of whether equal time or substantial and
significant time are in the best interests of the child and reasonable practicability. This
Information Sheet outlines how a court does this.

The court must regard the best interests of the child as the most important
consideration. In doing so the court will consider:
The main considerations
• Protection from physical/psychological harm, abuse, neglect and family violence.
• The benefit of having a meaningful relationship with both parents.
In applying these main considerations, the court will give greater weight to the protection of
the child.
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Other considerations:
o Views expressed by the child.
o Relationship with each parent/grandparent/relative.
o Maturity, sex, lifestyle & background (including cultural traditions) of the child &
parents and any other relevant characteristics of the child.
o If the child is Aboriginal or Torres Strait Islander, the child’s right to enjoy that
culture with others who share that culture.
o Capacity to provide for the needs of the child (including emotional & intellectual
needs).
o Attitude to the child & responsibilities of parenting demonstrated by each parent.
o The extent each parent has fulfilled (or failed to fulfil) their obligations to maintain
the child.
o Things that have happened since separation.
o What any parenting plan says.
o The effect of any change in circumstances.
o The difficulty/expense of spending time/communicating with either parent (and
whether that will substantially affect the child’s right to maintain personal relations
& direct contact on a regular basis with both parents).
o Any family violence involving the child or member of the child’s family.
o Any family violence order, if it is a final order or the making of the order was
contested.
o Whether it would be preferable to make an order that is least likely to lead to
further court proceedings in relation to the child.
o Anything else the court considers relevant.

When considering equal time or substantial and significant time, the Court will
also consider the practicability of any parenting arrangement in light of:
•
•
•
•
•

How far the parents live from each other;
The parents’ current and future capacity to implement the parenting arrangement;
The parents’ current and future capacity to communicate & resolve difficulties that
might arise in implementing the parenting arrangement
The impact that the parenting arrangement would have on the child; and
Any other matters the court considers relevant.

The mechanics of a court’s decision
Every child in Australia has a right to time and communication with both their parents. This should include as
much time and communication with each parent as the best interests of the child and the overall
circumstances of the family allow.
The legal process to obtain court ordered parenting arrangements normally includes the following:
Pre-court mediation
(unless there is urgency or
a history of family violence or child abuse)
Interim

Final
One parent files & serves an Initiating Application, Affidavit & Notice of
Risk
The other parent files & serves a Response, Affidavit & Notice of Risk
1st Court date (unless there are agreements about parenting
arrangements, the court will normally only make procedural orders)

Life outside the
court process

Child Dispute/Inclusive Conference, resulting in a short memorandum
being prepared by a Family Consultant for the Judge (parents get a copy)
2nd Court date (unless there are agreements about parenting
arrangements, the court will still normally only make procedural orders)
Interim hearing - this is conducted ‘on the papers’ & contested facts are
normally not determined; orders are commonly made for some time and
communication with each parent or a process to move towards that
Further court dates to review and improve interim orders
Gathering further evidence & preparing further affidavits
Preparation of a Family Report or Expert Report
Settlement discussions or mediation
Final hearing
Judgment
Life after the court process

